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While known false representation of the quality or defects of an article made by either seller or buyer, for the purpose of gaining the advantage in a transaction is fraudulent, the purchaser, however, is not obliged to disclose his knowledge of the real value of an article, which is offered to him below its actual value.
On questions which may be considered matters of opinion rather than questions of fact, misrepresentations do not constitute fraud; only misrepresentations of known facts fall in this category. What is not really known may be misrepresented without invalidating the contract. Neither do false representations of future intention, or of questions of law, constitute fraud.
The fraudulent misrepresentation must have been made by the party charged or by his agent, or with his connivance and knowledge. The fraud of a third person does not invalidate the contract between two others.
The misrepresentation must be known to be false. Sometimes a contract may be set aside because of violent injustice resulting from a false representation, which was, however, believed to be true. Frequently, however, a party may make extravagant statements in a reckless manner for the purpose of influencing the other party to a transaction, not knowing whether his statements be true or not. In such a case the willful negligence or recklessness as to the truth of his positive statements will act to invalidate the contract, provided such statements prove to be false, the same as though he had known them to be false.
The false statements must also be made with the expectation that they are to be believed and acted upon. Extravagant affirmations made in a jocular manner, and not expected to be believed, would not constitute fraud.
The misrepresentation must be accepted as true, and be acted upon before the fraud is perfected. The burden of proof